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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Under Section 1107 of the Pension Protection Act of 2006 ("PPA"), plan 
sponsors are required to adopt conforming amendments to their plans by the end of the 
2009 plan year.  The Internal Revenue Service  has recently issued guidance, in 
Notices 2009-97 and 98, extending the deadline for certain such amendments. 

 
Generally, retirement plans are required to be amended by the last day of the plan year beginning in 

2009 to conform with PPA.  For plans that run on a calendar year, the adoption deadline is generally 
December 31, 2009.  Although PPA was enacted in 2006, the IRS and Treasury were not able to release 
guidance on some of these rules until this year.  This effort was further complicated by the fact that some 
PPA provisions were modified by the Worker, Retiree, and Employer Recovery Act of 2008 ("WRERA").  
Acknowledging the difficulties plans sponsors were facing with these rules, the IRS, in Notice 2009-97,  
extended the deadline until the end of the 2010 plan year for the adoption of amendments to comply with 
the following: 

 
(1) with regard to defined benefit plans, amendments relating to benefit restrictions due to 

underfunding, as set forth in section 436 of the Code; 
 
(2) with regard to cash balance plans and other defined benefit plans, amendments 

implementing a 3-year cliff vesting schedule (or a vesting schedule more generous) for benefit derived 
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from employer contributions as required under section 411(a)(13)(B) of the Code and prohibiting a 
reduction or cessation of benefit accruals due to the participant's age, as set forth in section 411(b)(5) for 
employer contributions and  

 
(3) with regard to defined contribution plans containing employer stock, amendments relating to 

the diversification requirements under section 401(a)(35). 
 
Except for amendments respecting sections 436 and 411(b)(5) (relating to cash balance plans), 

plans sponsors are subject to the anti-cutback rules of 411(d)(6) for amendments made after the end of the 
2009 plan year.  Consequently, if a plan amendment would result in the elimination of a protected benefit, 
right or option, that amendment must be made by the end of the 2009 plan year unless the amendment 
relates to sections 436 or 411(b)(5).  The anti-cutback relief provided for amendments relating to section 
411(b)(5) was granted in anticipation of the expected relief to be included soon-to-be-issued final 
regulations under that section on cash balance and other hybrid plans. 

 
Because the relief granted is limited to only a few provisions of PPA, it is expected that all plan 

sponsors will have to make some amendments to their plans by the end of the 2009 plan years in order to 
comply with the Pension Protection Act.  

 
The IRS noted that determination letter applications submitted prior to February 1, 2011 will not 

consider the requirements of section 436.  Those submitted between February 1, 2010 and January 31, 
2011 will consider 401(a)(35), 411(a)(13) and 411(b)(5) if the plan document includes those amendments. 

 
In conjunction with Notice 2009-97, the IRS released Notice 2009-98 setting forth its annual 

cumulative list of amendments that must be included in plans that are submitted for determination for 
Cycle E (February 1, 2010 - January 31, 2011).  In this Notice 2009-98, the IRS provided specific guidance 
relating to amendments required by the Heroes Earnings Assistance Relief Tax Act of 2008 ("HEART") 
and WRERA.  Cycle E submissions may include amendments to conform with the HEART Act and 
WRERA, however any determination letter issued by the IRS relating to those submissions cannot be relied 
upon for certain provisions of the HEART Act and WRERA. 

 
 
Any AALU member who wishes to obtain a copy of Notices 2009-97 and 98 may do so through the 

following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 
reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK  
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ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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